The premise under which the global Intellectual Property Right (IPR) system is validated has often focused on a traditional materialistic approach. While this seems to find legitimate support in economic reasoning, such a fundamental view also appears to contradict a related social norm claim, which dictates that society ought to be shaped by appropriate values rather than economic rubrics. Although Ghana is not a signatory member of the International Union for the Protection of New Varieties of Plants Convention (UPOV Convention), there is explicit evidence that the Plant Breeders' Rights (PBRs) Bill under consideration in the Ghanaian Parliament contains provisions modelled on the UPOV Act 1991 rather than the potentially flexible and effective sui generis system in TRIPS. This paper aims to contribute to a recently active area of discussion on the topic by examining the consequences of stringent legislation on PBRs in the absence of adequate safeguard measures to protect the public interest. Consequently, the hypothesis of this paper rests on the argument that every system needs checks and balances and the legislative system is no exception. The conclusion is that Ghana should not ignore the effective sui generis system under TRIPS for the PBRs modelled around the UPOV Convention because the latter does not entail adequate safeguard provisions and stands to devalue the public interest.
Now, a major instrument used in pushing the global regime on GMOs is IP, which is an international trade matter aimed at incentivising technology developers to recoup the costs of investments.17 While the justification for IPRs is broader and includes a central strand presumed to encourage technology development and its dissemination, the social impact of IPRs remains contested given that the literature concerning the concept is still vast, twisting, inconclusive and controversial.18 While proponents of IP see it as a critical component for economic growth,19 its opponents ignore such a notion, and often typify it as a tool for protectionism. 20 Nevertheless, citing IP as the core element of economic growth, whose efficiency aspect lies in effective cross-border trade in technology,21 has provided a major economic justification that has informed the basis for placing its regulation into the hands of the World Trade Organisation (WTO).22 It must be noted that prior to the conclusion of the Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS),23 several countries did not view GMOs in agriculture as a patentable subject matter.24 In fact, plant genetic resources were freely exchanged on the understanding that they constitute a global public good -a shared norm earmarked to safeguard the dignity of humanity.25 This was expressed in Article 1 of the International Undertaking on Plant Genetic Resources:
The objective of this Undertaking is to ensure that plant genetic resources of economic and/or social interest, particularly for agriculture, will be explored, preserved, evaluated and made available for plant breeding and scientific purposes. This Undertaking is based on the universally accepted principle that plant genetic resources are a heritage of mankind and consequently should be available without restriction.26
However, this is no longer the case as plant genetic resources in agriculture are now subject to the same patentability as other technologies. This idea is within the purview of Section 5 of the TRIPS Agreement, which embodies an overriding enforcement provision that patents should be available for any inventions, whether products or processes, in all fields of technology.27 The TRIPS Agreement is quite exhaustive in most regards; however, only a single sentence refers to patents on plant genetic resources. Article 27.3(b) of TRIPS states, in part, that WTO members must provide protection for plant varieties either through patents or "an effective sui generis system" or by any combination thereof. 28 Significantly, the principle behind patentable subject matter within the previous TRIPS text indicates that agro-biotechnology also qualifies for patent protection and, therefore, Ghana is under a WTO treaty-obligation to create "effective sui generis" legislation to protect PBRs. Thus, at first glance, the scope of legal protection within the PBRs appears to be stringent while, in contrast, the patent standard setting under TRIPS seems flexible.29 Surprisingly, Ghana's move in this direction is consistent with the UPOV Convention.30 Article 36.1(i) of the UPOV Convention states that each member state shall adopt regulations consistent with the requirements of the UPOV Convention and submit that legislation to the UPOV Secretariat for review and approval by the UPOV Council. Ghana's notification to the UPOV Council flies in the face of common sense, since the country is not a member signatory to the UPOV Convention.31
The controversy surrounding the PBRs Bill that is being pursued by Ghana has assumed extreme proportions as it appears that the Parliament intends to allow the granting of legal protection that will arguably protect the rights of scientists and private corporations seeking to develop and commercialise GMOs in native species of seeds and crops -a system that historically has not been the subject of legal protection.32 This paper aims to contribute to a recently active area of discussion on the topic by examining the consequences of stringent legislation on PBRs in the absence of adequate safeguard measures to protect the public interest. Consequently, the hypothesis of this paper rests on the argument that every system needs checks and balances and the legislative system is no exception. The conclusion is that Ghana should not ignore the effective sui generis system under TRIPS for the PBRs modelled around the UPOV The ultimate result of the Bill will be to put Ghana's food supply into the hands of foreign corporations, as the Bill sets up a legal framework for commercial breeders -most of whom are likely to be foreign entities -to use local germplasm to develop varieties that are then exclusively appropriated by such breeders. Far from simply dealing with the rights of the plant breeder, the Bill is designed to pre-empt the laws of Ghana and prevent farmers from freely saving, using, and sharing seed from season to season as they have always done. The majority of critics are deeply troubled by the thought that, without amendment, the Bill will facilitate bio-piracy in that it does not require a breeder to disclose the origin of the genetic material used to develop the variety it wishes to protect, nor does it provide mechanisms for prior informed consent, access and benefit sharing.41
Within this purview the unintended consequence is that the Bill could lead to erosion of crop diversity, and thus reduce resilience to threats such as pests, disease or climate change. Simply put, activists contend that genetically manipulated food is not only a health hazard but, significantly, it also remains a threat to the economic and food sovereignty of the country.42 Critics take the view that Ghana will eventually have to depend on certified seeds invented by multinational corporations (MNCs) and other private seed producers, thus surrendering its food sovereignty to often-greedy private organisations.43 Opponents specifically question the absence of any legislation that will realise, protect, and promote farmers' rights, including the right to save, use, exchange and sell farm-saved seed and other propagating material, and to participate in decision-making regarding, and in the fair and equitable sharing of, the benefits arising from the use of plant genetic resources for food and agriculture. 44 Further concerns are that the Bill will hinder Ghana's ability to fulfil its commitments under the International Treaty on Plant Genetic Resources for Food and Agriculture (IT PGRFA), commonly known as the International Seed Treaty.45 This treaty aims at guaranteeing food security through the conservation, exchange and sustainable use of the world's plant genetic resources for food and agriculture, as well as the fair and equitable benefit sharing arising from its use, in particular the recognition of farmers' right to freely access genetic resources unrestricted by IPRs.46 In a related development, on 17 February 2015, an Accra Fast Track High Court halted the production and sale of GMOs in Ghana.47 This followed a writ of summons against the Ghanaian National Biosafety Committee and the Ghanaian Ministry of Food and Agriculture by the Ghanaian civil society organisation, Food Sovereignty Ghana (FSG), with an application for an interim injunction to stop any release or commercialisation of GMOs until the provisions of Ghana's Biosafety Act had been expressly and fully obeyed.48 FSG's case is very simple. According to Section 13 of the Biosafety Act, 2011, Act 831, on "The application to import or place on the market", only the National Biosafety Authority has the power to authorise the commercial release of GM foods in Ghana. Article 13 of the law states that:
(1) A person shall not, without the prior written approval of the Authority, import or place on the market a genetically modified organism. (2) An application under subsection (1) shall include (a) The information set out in the Third Schedule (b) a risk assessment as set out in the Third Schedule, and (c) any other information that the applicant may consider 44 Manu, supra note 38 p. 6, stating that agro-biotechnology should be held as a public good for common good of humanity. necessary for an assessment of the potential risks and benefits of the requested activity.49
Surprisingly, Parliament has brought this bill to the Consideration Stage without any public participation or awareness.50 Importantly, Ghana is a signatory state to the Cartagena Protocol on Biosafety to the Convention on Biological Diversity adopted on 29 January 2000, which entered into force on 11 September 2003.51 This Treaty has an interesting objective.52 It requires parties, on their own and in cooperation with other states and international bodies, to promote and facilitate public awareness and education, including access to information, regarding the safe transfer, handling and use of living modified organisms.53 Additionally, it also obliges parties to consult the public in the decision-making process, to make public the final decision taken and to inform the public about the means of access to the Biosafety Clearing-House.54 Meanwhile, Section 11(1) of the Biosafety Act states that: 'A person shall not conduct a contained or confined use activity involving genetically modified organisms or their development without the written approval of the Authority' . The law further stipulates in Section 42(2) that, 'The Authority shall publish notices of final decisions concerning applications made under this Act in the Gazette and electronic and print media, in order to ensure public awareness and participation' . This law has not been followed by the Ghanaian authorities, "In accordance with the precautionary approach contained in Principle 15 of the Rio Declaration on Environment and Development, the objective of this Protocol is to contribute to ensuring an adequate level of protection in the field of the safe transfer, handling and use of living modified organisms resulting from modern biotechnology that may have adverse effects on the conservation and sustainable use of biological diversity, taking also into account risks to human health, and specifically focusing on transboundary movements. The UPOV Convention provides an effective and well balanced system for the protection of new plant varieties which assures the breeders interest.
Where effective systems of protection are in place, breeders may not have to rely on other systems of protection.
It further notes that: 'Breeders need to recover their investment and to receive incentives in order to be able to continue their breeding activities' .64 In regard to this, Dutfield initially observed that, 'there is no legal basis for implying that a non UPOV-compliant plant variety protection law is contrary to TRIPS simply for being inconsistent with UPOV' .65 He also claimed that UPOV officials know very little about actual farming and that they are a "club of scientists" that produces little public information.66 More substantively, the UPOV Office has given the impression of being closed through its apparent reluctance to engage with outsiders on matters within UPOV's range of operation, and there is also the question of why UPOV information is so sensitive that it must be kept from the public.67
He also reiterates that while they may know about breeding and favour commercial breeders, UPOV officials sit in Geneva, and lack detailed knowledge on issues pertaining to TRIPS compliance, access to genetic resources and benefit sharing, the disclosure of origin in IP, and the right to food.68 Hence, they know little about how small-scale farmers actually develop new varieties and produce them.69 Not surprisingly, UPOV has accepted the fact that they lack a practical understanding of the IP system and how IPRs affect their policy framework:
UPOV has not to-date, in the context of its work or otherwise, examined substantively the IP implications on its policies … and are not in a position, in the context of its work or otherwise, to express an opinion on the intellectual property implications of its policies.70
Based on this voluntary admission, Dutfield is right to claim that UPOV officials are only playing the role of advocates and may not be aware of the IP ramifications in regard to poverty.71 Notably, the TRIPS Agreement does not specify that the UPOV Convention provides a "sui generis" alternative to patents. In fact, the WTO seems to be in doubt about the consistency of the UPOV legal claim regarding the concept of "effective sui generis" in TRIPS and UPOV obligations.72 A position statement based on an intervention by UPOV before the WTO It must be noted that the purpose of the UPOV Convention was to ensure that the member states acknowledged the successes of breeders of new plant varieties by making available to them exclusive IPRs, on the basis of a set of uniform, new, stable and distinct principles.77 Remarkably, member states to the UPOV Convention must provide statutory possibilities for breeders to enjoy twenty years of exclusive rights.78 Significantly, PBRs are IPRs granted to the breeder of a new variety of plant that gives the breeder exclusive control over the production and reproduction of materials, and allows for their propagation, sale, export, import and storage.79
On the other hand, the TRIPS Agreement's influence on PBRs stems from the requirement in Article 27.3(b) of TRIPS that its members must provide protection for plant varieties 'either by patents or by an effective sui generis system or by any combination thereof' .80 In the case of plant breeders' rights, the eligibility requirements for protection are not onerous, but the scope of protection granted is quite narrow, both in terms of exclusive rights and the various exceptions and limitations to those rights.81 The eligibility requirements are high and difficult to meet, but once granted a patent conveys broad rights to exclude third parties from exploiting patented inventions.82 Depending on the needs and level of development of plant breeder industries within its territory, a government may decide that either or both forms of protection will provide the appropriate incentives to encourage plant-related research and innovation.83
Ghana Trips over the TRIPS Agreement: Bilateral Pressure
Given that international trade has been a defining driver for technology development and the benefits it brings, private corporations everywhere are working harder than ever to persuade their elected leaders to make decisions 86 Specifically, AGOA strengthens some of the Generalised System of Preferences (GSP) programmes,87 which empower the US President through an executive instrument to determine the eligibility of a country to benefit from additional preferential tariffs treatment. 88 AGOA's main objective is to promote the economic emergence of Africa, and to enable the continent to join the international trading system efficiently. AGOA is meant to serve the mutually assured beneficial trade interests of both the US and African countries. On first glance, Section 103(4) appears to offer precisely the prospect of market access to African countries. This provision stresses the need to encourage investment in African countries, which broadly falls in line with the ground-breaking approach that several African countries have been waiting for in order to consolidate their economic growth agendas. Moreover, Section 122(a) of AGOA recognises that the US seeks to use the partnership to establish a comprehensive trade and development policy for African countries. To do this, the US intends to use the AGOA platform to extend liberal access to duty-free and quota-free exports from Africa to the US market.89
While the foregoing sounds promising, the reality is that Section 125(c) of AGOA provides that the US is pursuing the exportation of US goods and services to African countries. The case against BTAs is empirical in nature, and the academic literature often captures this evidence. To reveal the drive behind these waves of BTAs, Okediji claims that multilateralism is a dead loss for member states like the US and the EU that seek the highest returns on IPRs. Okediji further notes that in order to ameliorate that loss, bilateralism offers a precise and controlled opportunity to recover any perceived losses from multilateral engagement and to avoid giving up additional concessions to countries. This is because bilateralism splinters any developing country coalitions and may make it difficult for them to negotiate on a broader development platform.90
In addition, Drahos contends that leading developed countries that conclude BTAs often use these agreements for strategic economic gain. detriment of other signatories, and leaving aside the pressure brought to bear on poor countries to sign BTAs, they sometimes do not hesitate to trade off their vital socio-economic protection in exchange for market access for their exports.93 This is clearly evident from the willingness on the part of African countries to negotiate in spite of concerns raised by observers on the impact of BTAs.94 Notably, the resulting opportunity for market access means that African policymakers are not able to pay detailed attention to the future consequence of the key provisions in BTAs.
Noting the Conflicting Provision in AGOA
At the centre of a disturbing claim lies the idea that the key IP provision in AGOA fuels the political pressure on African countries because it serves as the eligibility criteria.95 This has succeeded in creating an unhelpful situation that has resulted in self-imposed difficulties. It propagates the negative thinking among policymakers concerning the US ability to withdraw trade benefits if PBRs are rejected. What makes AGOA so distinctive is that once ratified there is no room for derogation; its legal effects are irreversible. Consequently, while African countries were free to endorse AGOA, they seem to have lost any right to repeal or even amend key legislation to protect their social interests. In hindsight, Drahos contends that although the preferential trading arrangements that are found in the US AGOA initiative are not in themselves a stringent demand for IP protection, he concedes that they can be used to exert pressure on a country to comply with US standards of IP protection that may well go beyond the provisions of the TRIPS Agreement.96 The moderate claim here is that AGOA has contributed considerably to the pressure on Ghana to implement stricter PBRs as opposed to effective sui generis regimes under TRIPS. What carries all of these pressures into effect is the IP clause in Section 104, which remains a significant eligibility standard, and Section 111(a)(3) of AGOA, which calls for continued compliance in order to benefit from trade concessions. Otherwise, the US President has the discretion to terminate a country as a beneficiary. This comes on the back of evidence that Ghana and several African countries have been in contact with the UPOV office regarding assistance in the development of their national legislation on PBRs even though these countries are not signatory members of the UPOV Convention.97 The US authorities have recently put pressure on policymakers in Ghana to that effect, and this proves that the US government is behind the pressure on the country to enact legislation on PBRs.98 For fear of losing trade benefits, Ghana must respect the US demands. The implication is that if countries resist persistent demands by the US to promulgate legislation based on PBRs, they will be in breach of key obligations in accordance with Section 111(a) of the AGOA provision, which together with Section 506(A) of the GSP and Section 502(c)(5) of the Trade Act 1974 remains the fundamental requirement for designating countries as beneficiaries of AGOA with access to the US market and other budgetary supports.99 African countries are under constant pressure to reflect on the enormous economic prospects in AGOA; even though these appear nonexistent, policymakers are still responding to the US pressure to enact legislation on PBRs.
In fact, any resistance by an African country would mean such a country is erecting barriers to US trade and investment interests pursuant to Section 104(c) of AGOA. They would also be in breach of Section 104(c)(i) of AGOA, which stresses national treatment and measures to create an environment conducive to foreign investment by US corporations. More significantly, such a move would be contrary to the commitment by African countries to strengthen the protection of IP belonging to various US corporations in accordance with Section 104(c)(ii) of AGOA. Section 104(b) and Sub-Title B of Section 111(a)(3) of the AGOA obligation on continuing compliance once a country receives benefits from AGOA further compound this issue. Surprisingly, while the eligibility requirements are set out in the legislation, it is the US that determines, annually, whether countries have met the published eligibility requirements. Beneficiary countries have no recourse to dispute settlement unlike the mainstream multilateral platform under the WTO.100
Beneficiary status may therefore be granted, or withdrawn, at the discretion of the US President, if the President determines that a beneficiary African country is not making progress in meeting the requirements set forth in Section 104 of AGOA, which include IP protection as per Section 104(c)(ii). It is worth noting that under the Proclamation 7350 the US President has delegated to the USTRs the authority to determine whether these countries continue to meet the on-going compliance of AGOA.101 This would by implication mean that countries have failed to honour a key obligation in accordance with Section 111(a) of AGOA, which together with Section 506(A) of the GSP and Section 502(c)(5) of the Trade Act 1974 remains the fundamental requirement for designating countries as beneficiaries of AGOA.
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The Legal Effect of AGOA and Ghana's Ability to Implement
Safeguard Measures in the PBRs
Article 17(1) of the UPOV Convention details the partial recognition of public interests as a foundation for restricting the exercise of the breeder's right, and this is comparable to Articles 30 and 31 of TRIPS, where member states can exercise "limited exceptions" and "other use of the subject matter of a patent without the authorisation of the right holder", including use by the government or (ii) providing strong protection for new and emerging technologies and new methods of transmitting and distributing products embodying intellectual property; (iii) preventing or eliminating discrimination with respect to matters affecting the availability, acquisition, scope, maintenance, use, and enforcement of intellectual property rights; (iv) ensuring that standards of protection and enforcement keep pace with technological developments, and in particular ensuring that right holders have the legal and technological means to control the use of their works … and to prevent the unauthorized use of their works; and (v) providing strong enforcement of intellectual property rights, including through By virtue of Section 97(5)(a) of the US Regulations and Rules of Practice, legal protection on PVP will be afforded to nationals and residents of the US, and nationals and residents of member states of the inter-governmental UPOV Convention. More importantly, sub-paragraph (i) of the same stipulates that nationals of a foreign state that is not a member of the UPOV Convention will be entitled to the same type of protection if such a country is under any treaty to which the US is a party. With this background, Drahos argues that the US in essence wants to bring IP standards in line with its own domestic position.111 Presumably, the foregoing legal protection is based on the national treatment and the most-favoured nations principles within Articles 3 and 4 of TRIPS.112
Given this legal effect, signatory African countries, and more specifically Ghana, are able to implement public safeguard measures only if they are permissible under US jurisprudence. Notably, the US strictly protects PBRs under its PVPA and forbids the use of compulsory licensing thereof.113 This literally means that Ghana, which signed the AGOA initiative with the US, will not have the right to exercise any recourse to compulsory licensing. Moreover, the US claims that it is seeking to impose standards of IP on signatory states of its BTAs that reflect its own domestic standards. This is in accordance with Section 3802(4)(A)(i) ( Pursuant to Section 3802(b)(3)(E) of the US Trade Act, 2002, the US as part of its BTAs is 'seeking to establish standards…. consistent with United States legal principles and practice, including the principle of due process' . This reinforces the argument that the enforcement regime in Ghana's PBRs validated through AGOA must be consistent with US legal principles and practice under UPOV style PVP. Consequently, the logical implication is that Ghana has in fact carried into effect IP legal standards and enforcement regimes that are prevalent in the US. This emphasis thus presents a gloomy situation that does not appear promising for the country, since the US PVPA, which is crafted in exactly the same frame as the UPOV Convention, limits flexibilities to protect public interests.115 This situation is worsened still further, as the US does not recognise a farmer's privilege under its utility patent laws,116 while along a similar vein, Section 3802(4)(A)(II) of the US Trade Act, 2002 provides that the US seeks for a stronger protection for new and emerging technologies and new methods of transmitting and distributing products embodying intellectual property.
More importantly, UN-FAO Resolution 5/89 endorses the concept of farmers' rights.117 Note that such rights are also recognised in Article 9 of the ITPGR, which asserts that the responsibility for realising farmers' rights rests with national governments. The provision maintains that 'in accordance with their needs and priorities, each Contracting Party should, as appropriate, and subject to its national legislation, take measures to protect and promote farmers' rights' . 118 The UN further recognises the enormous contribution that farmers of all regions have made to the conservation and development of plant genetic resources, which constitute the basis of plant production throughout the world, and form the basis for the concept of farmers' rights. 119 The organisation agreed that the best way to implement the concept of farmers' rights is to ensure the conservation, management and use of plant genetic resources, for the benefit of present and future generations of farmers.120
It resolved to assist farmers and farming communities, in all regions of the world, but especially in the areas of origin/diversity of plant genetic resources, in the protection and conservation of their plant genetic resources, and of the natural biosphere.121 In a report by Olivier De Schutter, the UN Special Rapporteur on the Right to Food, entitled "The Transformative Potential of the Right to Food", the UN called for a redesigning of the world food system to cater for changes to the way IPRs are applied to food and agriculture.122 The report notes in paragraph A(2)(a) that developing countries must make swift progress towards the implementation of farmers' rights, as defined in Article 9 of the IT-PGRFA. Likewise, paragraph A(2)(b) calls on member states not to allow patents on plants and to establish research exemptions in legislation protecting PBRs.123
The report also appealed to donors and international institutions to assist with developing countries' efforts to establish an effective sui generis regime for the protection of IPRs that suits their development needs and is based on human rights. Finally, the UN asked member states to establish the right to food security in their national laws and constitutions.124 Given the rigidity of the UPOV Convention style PBRs as opposed to much more flexible sui generis regimes under TRIPS, the US would prefer Ghana to adopt the former with a view to restraining the potentially overriding flexibilities under TRIPS while cementing the commercial interests of its private corporations.
Conclusion
The question of how patents and PBRs affect the processes of food security appears complex and based on multiple variables. Even though Article 27.3(b) of TRIPS allows member states to provide patents for plant varieties through either patents or an "effective sui generis" system, or by any combination thereof, the same provision obligates members to exclude from patentability plants and animals and essentially biological processes for the production of plants. The literature that advocates often cite suggests that PBRs could be the solution to hunger while in fact the eradication of extreme hunger remains a question of global wealth distribution.125 Thus, the idea that PBRs are key to removing extreme hunger is not a good argument since it does not significantly address the ever-divisive question of whether or not hunger is created and maintained by human decisions.
Consequently, such an understanding cannot be presented on a strictly constricted basis as it casts doubt to a considerable extent on whether debates regarding food security can be premised on a simple analysis as opposed to exhaustive propositions. This paper has examined in detail the public interest consequences of Ghana's implementation of UPOV Convention style PBRs in Ghana by delving into its conceptual legal basis. It concludes that Ghana should not ignore the effective sui generis system under TRIPS for the PBRs modelled around the UPOV Convention because the latter does not entail adequate safeguard provisions and stands to devalue the public interest.
